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Background: Deputy county supervisor brought
action against newspaper for defamation, after
newspaper printed story about county employees al-
legedly performing yard work for supervisor on his
private property. The Circuit Court, Berkeley
County, R Markley Dennis, Deadra L. Jefferson,
and Roger Young, JJ., entered orders compelling
newspaper to comply with discovery and then held
newspaper in contempt for refusing to comply.
Both newspaper and supervisor appealed from con-
tempt order. After notices of appeal were filed, the
Circuit Court entered summary judgment in news-
paper's favor, and supervisor appealed. On consol-
idated appeal, The Court of Appeals, 370 S.C. 529,
635 S.E.2d 640, affirmed.

Holdings: On certiorari review, the Supreme Court,
Waller, J., held that:

(1) notice of appeal from order of contempt did not
deprive trial court of subject matter jurisdiction to
rule on motion for summary judgment;

(2) trial court's refusal to impose sanctions on
newspaper that chose to be held in contempt for re-
fusing to comply with discovery order in order to
immediately appeal discovery order was not abuse
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of discretion;

(3) fact issue remained as to whether newspaper ac-
ted with reckless disregard for truth, and therefore,
acted with actual malice when it printed story.

Affirmed in part; reversed in part; remanded.
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9311 Power to Punish, and Proceedings Therefor
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93k66(5) k. Transfer of Cause and Super-

sedeas. Most Cited Cases
Notice of appeal from order of contempt issued
against newspaper in defamation suit for newspa-
per's refusal to comply with discovery order did not
deprive trial court of jurisdiction to rule on newspa-
per's motion for summary judgment, where issue on
summary judgment whether newspaper acted with
actual malice was unaffected by appea from con-
tempt order. Appellate Court Rule 205.
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summary judgment, in defamation suit against

newspaper.
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view on appeal from summary judgment in defama-
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issuance of summary judgment order in favor of
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pending violated public policy, where claim was
not addressed in trial court's order or included in
supervisor's motion for reconsideration.
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228k185(2) k. Presumptions and Bur-
den of Proof. Most Cited Cases
For summary judgment purposes, a court must view
the facts in the light most favorable to the non-
moving party.

[11] Judgment 228 €178

228 Judgment
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228k178 k. Nature of Summary Judgment.
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Because it is a drastic remedy, summary judgment
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Therein

237k51 Existence and Effect of Malice
237k51(5) k. Criticism and Comment on

Public Matters and Publication of News. Most
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In addition to the common law elements of defama-
tion, a public figure has the constitutional burden of
proving that the defendant published the alleged de-
famatory material with actual malice.
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237 Libel and Slander

23711 Privileged Communications, and Malice
Therein

237k51 Existence and Effect of Malice
237k51(5) k. Criticism and Comment on

Public Matters and Publication of News. Most
Cited Cases
To establish “actual malice,” a public figure
plaintiff in a defamation case must show the de-
fendant published the defamatory material with the
knowledge it was false or with reckless disregard of
whether or not it was false.
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237 Libel and Slander

23711 Privileged Communications, and Malice
Therein

237k51 Existence and Effect of Malice
237k51(5) k. Criticism and Comment on

Public Matters and Publication of News. Most
Cited Cases
The reckless conduct contemplated by the New
York Times standard for establishing actual malice,
in a defamation suit brought by a public figure
plaintiff is not measured by whether a reasonably
prudent man would have published, or would have
investigated before publishing; instead, the actual
malice standard is a subjective one: there must be
sufficient evidence to permit the conclusion that the
defendant actually had a high degree of awareness
of probable falsity.

[15] Libel and Slander 237 €=251(5)

237 Libel and Slander

23711 Privileged Communications, and Malice
Therein

237k51 Existence and Effect of Malice
237k51(5) k. Criticism and Comment on

Public Matters and Publication of News. Most
Cited Cases
In a suit for defamation brought by a public figure
plaintiff, reckless disregard for the truth of a pub-
lished statement, as the basis for finding actual
malice, may be found where there are obvious reas-
ons to doubt the veracity of the informant or the ac-
curacy of his reports.

[16] Libel and Slander 237 €51(5)

237 Libel and Slander

23711 Privileged Communications, and Malice
Therein

237k51 Existence and Effect of Malice
237k51(5) k. Criticism and Comment on

Public Matters and Publication of News. Most
Cited Cases
In a defamation suit brought by a public figure
plaintiff, while the failure to investigate the truth of
a statement, without more, will not support a find-
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ing of actual malice, the purposeful avoidance of
the truth isin a different category.

**815 E. Paul Gibson, of Charleston, and Stephen
F. DeAntonio, of DeAntonio Law Firm, of Charle-
ston, for Petitioner.

John J. Kerr, of Buist, Moore, Smythe & McGee, of
Charleston, for Respondents.

Justice WALLER.

*495 We granted certiorari to review the Court of
Appeals opinion in Metts v. Mims, 370 S.C. 529,
635 S.E.2d 640 (Ct.App.2006). The Court of Ap-
peals in Metts affirmed an order granting summary
judgment to respondents (Newspapers), and there-
fore did not address the cross-appeals from the con-
tempt order. We affirm petitioner's issues related to
the discovery order, reverse the summary judgment
decision, and remand back to the Court of Appeals
for resolution of Newspapers appeal regarding the
contempt order.

FACTUAL/PROCEDURAL BACKGROUND

Petitioner Robert William Metts is the Deputy
County Supervisor of Berkeley County. On July 30,
2003, Newspapers each published a front-page art-
icle with the headline: “It was helpful, but was it
legal?” The article discussed a controversial work
policy instituted by County Supervisor Jim Rozier
which alowed county employees to work on
private property in competition with private busi-
nesses. In the story, defendant Judy Mims was
guoted as saying that county employees had been
seen performing yard work on petitioner's private

property.

FN1. Mims, who was a county councilwo-
man at the time, is now deceased.

FN2. After the story was published, Mims
called the reporter and denied having made
the statement attributed to her about peti-
tioner; one of the Newspapers printed a
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correction. Petitioner aleges, however,
that while the correction included his own
denial of what was reported, it essentially
reiterated the objectionable statement from
Mims.

**816 Petitioner sued Newspapers claiming that the
statements in the article were defamatory because
they suggested he was improperly benefiting from
the services of county employees. According to pe-
titioner, he had yard work performed by private
companies and never utilized county employees.
Petitioner further contended that defendant Mims
fabricated the *496 story because she had a
“longstanding vendetta’ against petitioner's super-
visor, Rozier, who is an elected official.

During the discovery phase of the lawsuit, petition-
er sought to obtain Newspapers' financial informa-
tion for use in the punitive damages portion of trial.
When Newspapers declined to provide the informa-
tion, petitioner obtained an order compelling its
production. Newspapers subsequently sought a con-
tempt order to permit them to immediately appeal
the discovery order. See, e.g., Tucker v. Honda of
South Carolina Mfg., 354 S.C. 574, 577, 582 S.E.2d
405, 406-07 (2003) (“an order compelling discov-
ery may be appealed only after the trial court holds
a party in contempt”). The trial court issued the
contempt order, but declined to impose any sanc-
tions. Both petitioner and Newspapers filed appeals
from the contempt order.

After the contempt order was issued, the trial court
heard Newspapers summary judgment motion. The
trial court granted summary judgment in favor of
Newspapers finding that petitioner failed to meet
his burden of producing clear and convincing evid-
ence that Newspapers acted with constitutional ac-
tual malice. See Fleming v. Rose, 350 S.C. 488, 567
S.E.2d 857 (2002) (libel plaintiff who is a public
figure must produce clear and convincing evidence
of actual malice in order to withstand defendant's
summary judgment motion).

Petitioner timely appealed from the trial court's or-
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der granting summary judgment. The appeals from
the trial court's orders were consolidated for re-
view. The Court of Appeals affirmed the summary
judgment order and further held that this affirmance
mooted the cross-appeals from the contempt order.
Metts, supra. We granted petitioner's request for a
writ of certiorari.

ISSUES

|. Did the Court of Appeals err in holding that the
trial court had the authority to rule on Newspa-
pers' summary judgment motion?

[1. Did the Court of Appeals err in declining to ad-
dress the merits of petitioner's appeal from the
contempt order?

*497 111. Did the Court of Appeals err in affirming
the grant of summary judgment?

DISCUSSION

Petitioner argues the trial court lacked jurisdiction
to consider the summary judgment motion because
he had filed an appeal from the contempt order be-
fore the order granting summary judgment was
filed. Resolution of this argument requires a review
of the following timeline of events:

August 25, 2004: Judge Jefferson issues discovery
order compelling Newspapers to provide the fin-
ancial information sought by petitioner.

December 22, 2004: Newspapers move for sum-
mary judgment.

March 8, 2005: Judge Dennis hears contempt ac-
tion filed by petitioner when Newspapers decline
to comply with Judge Jefferson's August 2004
discovery order.

March 8, 2005: Unsigned Form 4 order is filed,

Page 5

finding Newspapers in contempt and holding
summary judgment motion in abeyance. The
form also states: “Formal order to follow.”

April 7, 2005: The Berkeley Count Clerk of Court
asks the parties to disregard/destroy the unsigned
Form 4 order dated March 8, 2005. This memor-
andum indicates the request is “a follow-up to
previous conversations.”

**817 April 28, 2005: Judge Dennis issues order on
March contempt hearing, finding Newspapers in
contempt, but imposing no sanctions. The trial
court also states that Newspapers' summary judg-
ment motion should be rescheduled for hearing
but stays trial pending that hearing. This order
was filed at 4:56 p.m. on April 29, 2005.

April 29, 2005: Judge Young hears Newspapers
summary judgment motion.

May 27/June 2, 2005: Newspapers and petitioner
appeal Judge Dennis's order holding Newspapers
in contempt but refusing to impose any sanctions.

June 20, 2005: Judge Y oung issues an order grant-
ing Newspapers summary judgment.

498 According to petitioner, the trial court lacked
jurisdiction to consider the summary judgment mo-
tion because he had appealed Judge Dennis's con-
tempt order on June 2, 2005, before Judge Young's
order granting summary judgment was filed on
June 20, 2005. We disagree.

[2][3] Initially, we note that petitioner couches this
argument as one involving the trial court's subject
matter jurisdiction. Generally speaking, subject
matter jurisdiction is the power to hear and determ-
ine cases of the general class to which the proceed-
ings in question belong. E.g. Dove v. Gold Kist,
Inc., 314 S.C. 235, 442 S.E.2d 598 (1994). Circuit
courts have jurisdiction over general tort cases,
such as the instant defamation case. See Sabb v.
South Carolina State Univ., 350 S.C. 416, 422, 567
S.E.2d 231, 234 (2002). Accordingly, petitioner's
“subject matter” jurisdiction claim is inapposite.
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[4] Petitioner also cites Rule 205, SCACR, in sup-
port of his argument. Pursuant to Rule 205, the ser-
vice of a notice of appeal gives the appellate court
exclusive jurisdiction over the appeal. Nonethel ess,
this rule also provides that atrial court may proceed
“with matters not affected by the appeal.” Here, the
contempt order resulted from Newspapers refusal
to comply with a discovery order compelling it to
provide financial data relevant to petitioner's punit-
ive damages claim. Newspapers motion for sum-
mary judgment, however, was on the merits of peti-
tioner's libel claim. We find the summary judgment
matter was unaffected by the appeal of the con-
tempt order. Cf. Grosshuesch v. Cramer, 377 S.C.
12,31 n. 7,659 SEE.2d 112, 122 n. 7 (2008) (where
the Court noted that the trial court properly ruled on
a second discovery matter involving a deposition
after the parties had filed appeals from the trial
court's first order because the first order dealt with
the subject of initial discovery responses). The trial
court's ruling on the constitutional actual malice is-
sue was clearly unrelated to the discovery dispute
involving the Newspapers' financial data. Thus, the
trial court properly proceeded on the summary
judgment motion, despite the pending appeal on the
contempt order. Rule 205, SCACR.

[5] Petitioner further contends that because Judge
Dennis orally held the summary judgment motion
in abeyance, and this was memorialized in the un-
signed Form 4 order filed in *499 March 2005,
Judge Young was unauthorized to hold the sum-
mary judgment hearing on April 29, 2005. We dis-
agree. The Form 4 order was not signed by the
judge and it specifically indicated a formal order
would follow. Therefore, this form order was not in
any way final. See Culbertson v. Clemens, 322 S.C.
20, 23, 471 S.E.2d 163, 164 (1996) (a decree leav-
ing some further act to be done by the court is not
final); see also Cheap-O's Truck Stop, Inc. v.
Cloyd, 350 S.C. 596, 605, 567 S.E.2d 514, 518
(Ct.App.2002) (aform order is afinal order only if
the circuit court indicates that nothing else remains
to be done after it is signed).
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[6] Finally, petitioner asserts that, as a matter of
public policy, a party which has been held in con-
tempt should not be heard by the court until the
contempt has been resolved. We find this argument
is unpreserved for appellate review. Although peti-
tioner raised this argument at the summary judg-
ment hearing, it was not addressed in the trial
court's order. Petitioner then failed to include this
issue in his motion for reconsideration. Accord-
ingly, the argument is procedurally barred, and the
Court of Appeals properly did not address it. E.g.,
**818Elamv. S.C. Dep't of Transp., 361 S.C. 9, 24,
602 S.E.2d 772, 780 (2004) (“A party must file [a
Rule 59(e) ] motion when an issue or argument has
been raised, but not ruled on, in order to preserve it
for appellate review.”) (emphasisin original).

[7] Petitioner maintains the Court of Appeals erred
in failing to address his argument that Judge Dennis
improperly declined to impose sanctions on News-
papers for its contempt. We disagree.

[8] The Court of Appeals, having upheld the grant
of summary judgment, declined to address the mer-
its of the contempt cross-appeals citing Jarrell v.
Petoseed Co., 331 S.C. 207, 209-10, 500 S.E.2d
793, 794 (Ct.App.1998) (“Civil contempt proceed-
ings designed to coerce compliance generally ter-
minate along with the termination of the main ac-
tion.”). Regardless, where a party chooses to be
held in contempt in order to immediately appeal a
discovery order, it is within the discretion of the tri-
al court to forego sanctions. E.g., *500Lindsay v.
Lindsay, 328 S.C. 329, 338, 491 S.E.2d 583, 588
(Ct.App.1997) (“Even though a party is found to
have violated a court order, the question of whether
or not to impose sanctions remains a matter for the
court's discretion.”). Clearly, under the circum-
stances of the instant case, it was within Judge Den-
nis's discretion to not impose contempt sanctions on
Newspapers.
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